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The context for International Investment Agreement (llA)
Afroza Khan

An Intermational Invesiment Agreement {lA) is a type of Trealy between countries 1hat addresses issues relevanl to cross-border
investmants, usually for the purpese of protection, promotion and lberalization of such investments. Most liAs cover foreign diract
investment (FDI) and portiolio investment, but some exclude the latter. Counries canciuding llAs commil themsalves to adhere 10
specific standards on the treatmant of foreign invesiments within their tesmiory. The most common fypes of llAs are Bilateral
invesiment Treaties (BITs) and Preferential Trade and Invesiment Agreements (FTIAs) Internabonal Taxation Agreements anid
Double Taxation Treaties (DTTs) are also considered as llAs, as taxation commanly has an important impact on foreign investmeant.

To & large extent, the international legal aspects of the relationship belween countries and foreign imvestors are addressed bilaterally
between two countries, The conclusion of BiTs has evolved from the second half of the 20th century onwards, and ltoday these
agresments constitute a key component of the confemparary international iaw on foreign investment. The United Natons Conference
on Trade and Development (UNCTAD) defines BiTs as "agreements between two counbries for the reciprocal encouragement
promation and protection of invesiments in each athar's temitories by companies based in either country " While the basic content of
BITs has largely remained the same over the years, focusing on investment protection as the core issue, matiers reflecting public
policy concems (e.0. health, safety, essential security or environmental protection] have in recent years more frequently been
incorporated inta BITs

The basic reasons for which countries decide to enter into I1As can be simply stated as follows:

{i) To protect foreign investars fram a treaty party state (Ihe investor's home state) against discriminatory or unfair treatment by
governments in the other party stale (Ihe host state); (i) To ensure thal tha host atate legal regime for forelgn invesiors from the home
state is stable, transparent, consistant and fair, and (i) To promote foreign direct investment in host states by providing these
protections to investors from the hame state.

Countries may negotiate an 1A as a way of keeping up with other develaping countries that have segnad agreements. Virually -zl
countries seek foreign investment, and the network of [1As ts already large and continually expanding.

Typical provisions in a bilateral investment treaty:

il Scope of the Agreement (i) Promotion and Facililation of Investments (i) National and Masi-Favoured-Nation Treatrnent (iv)
Exceptions {v) Compensations for Ipsses (vi) Expropriation (vil) Denial of Banefits (viil) Subrogation {ix) Repatriation of Investments
and Retums i(x) Selemant of Dispute betwesn cantracting party and an investor of the other contracting party (xi) Selilement of
Disputes between the contracling parties (xii) Application of other rules (il Consultation and exchange of infarmation (xiv) Entry and
sopoum of parsonned (xv) Amendment (xvi) Duration and terminalion.

In the context of an |1A negotiated between a developed country and a developing country, there will usually be few investors from tha
developing country party with investments in the developed country party that will benefit from protection under the IlA. In such cases,
thae pariies rarely expect that an A will induce Irvestment from the developing country inlo the developed country, In this situation,
there iz very little cost 1o 8 developed country from entering into the treaty. |t will never be cafled on Lo Fulfill its investor proteclion
abligations,

Developing countries, on the other hand, are inierested in foreign investment from developed countries to stimutate econamic
development and contribute to host state revenues, providing them with the resources needed to slleviete poverty and, more
generally, to achieve their political, social and economic goals. In order io iry fo atlract Invesiment, they subject themselves lo the
ohligations to prolect investors set out In the IIA, even though the investor protection abligations may impose raal consiraints on
gomestic palicy making fiexibility,

As EDI flows have expanded, the number of intamational investment agreements also has increased, both between daveloped and
develaping countries and between develaping countries. Presently. there are cver 3.000 BITs globally. Bangiadesn has concluded 30
BiT= 25 of which have entered into force, BiTs, as international freaties, require ratification. Farelgn direct investment (FDI) is an
increasingly important driver of the global economy. International investment plays an increasingly important role in many economies.
Parhaps more critically it is-an essential component of @ sound global strategy for susiainable development. The robust sconomic
growth achieved in Bangladesh has resulted from investment friendly policy and imprived investmant climate. Moreover, Bangladesh
has gradually been transforming to an attractive, competitive and profitable destination for foreign direcl investmant { FDI ). In 2003,
the growth in FDY increased by B4% amounting USS 845 million- highest ever since her independence. The growih is second highast
in entire South Asia. According 1o World Investment Report 2006, Bangladesh is now ahead of India in ferms of FDI Performance
Index,

Writer : Joint Secretary, Ministry of Industnes,
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